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STATEMENT OF THE | SSUES

1. At issue is whether Sanmer Abifaraj, a deceased m nor
qualifies for coverage under the Florida Birth-Rel ated

Neur ol ogi cal Injury Conpensation Plan (Pl an).

2. |If so, whether the notice requirenents of the Plan were
sati sfi ed.
3. If so, whether the D vision of Adm nistrative Hearings

has the exclusive jurisdiction to resolve or, alternatively, must
prelimnarily resolve, whether there is "clear and convi nci ng

evi dence of bad faith or malicious purpose or willful and wanton
di sregard of human rights, safety, or property” before a clai mant
may el ect (under the provisions of Section 766.303(2), Florida
Statutes) to reject Plan benefits and pursue a civil suit.

PRELI M NARY STATEMENT

On Cct ober 25, 2000, Petitioners, Bassam Abi faraj and
Rayya Abifaraj, on behalf of as parents and natural guardi ans of
Sanmer Abifaraj (Samer), a deceased mnor, filed a petition
(claim with the Division of Admnistrative Hearings (DOAH) for
conpensati on under the Florida Birth-Rel ated Neurol ogical Injury
Conpensation Plan (Plan).! Pertinent to this case, the petition
averred that Sanmer had suffered a "birth-rel ated neurol ogi cal
injury," but sought to avoid any claimof Plan imunity by
contending that the health care providers (the participating

physi cian and hospital) failed to conply with the notice



provi sions of the Plan or, alternatively, proposed to reject
coverage under the provisions of Section 766.303(2), Florida
Statutes, based on their perception that there existed "clear and
convi nci ng evi dence of bad faith or malicious purpose or wllful
and want on di sregard of human rights, safety or property.”

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
Cct ober 26, 2000, and on Novenber 22, 2000, N CA gave notice that
it had determ ned that the clai mwas conpensable. Consequently,
an evidentiary hearing was noticed for, and held on, July 25,
2001, to resolve whether NICA' s proposal to accept the claim
shoul d be approved, and whether the notice requirenents of the
Plan were satisfied. As for the third issue raised, whether DOAH
nmust resolve whether there is "clear and convincing evi dence of
bad faith or malicious purpose or willful and wanton di sregard of
human rights, safety, or property" before a claimant nay (under
the provisions of Section 766.303(2), Florida Statutes) elect to
reject Plan benefits and pursue a civil suit, it was resolved
that, if necessary, such issue would be addressed as a matter of
law. Prior to hearing, John L. Rinella, MD., and Ri nella,
Hudani ch, Greenberg, Ralph & Sijin, P.A ; Joaquin Taranco, MD
and Taranco & Associ ates Anesthesiology Goup, P.A, d/b/a
Pl ant ati on- Tamar ac Anesthesia Goup, P.A , and Plantation General

Hospital were accorded | eave to intervene.



At hearing, the parties stipulated to the factual matters
set forth in paragraphs 1, 2, and 4 of the Findings of Fact.
Petitioner, Rayya Abifaraj, testified on her own behalf, and
Petitioners' Exhibit 1 (the nedical records filed with DOAH on
Cct ober 26, 2000), Exhibit 2 (the affidavit of Rayya Abifaraj),
and Exhibit 3 (the affidavit of Jill Pettitt) were received into
evi dence. Respondent called no wi tnesses; however, its Exhibit 1
(a report of Dr. Charles Kal stone, dated Novenber 20, 2000, and
filed Novenber 28, 2000) was received into evidence. Intervenor,
John L. Rinella, MD., testified on his own behalf, and called
Belinda Jill Pettitt and Sarah Mtchell as w tnesses. Finally,
Intervenor Dr. Rinella' s Exhibit 1 (Dr. Rinella s office records
regardi ng Rayya Abifaraj) and Exhibit 2 (a copy of the N CA
brochure), as well as Plantation General Hospital Exhibit 1 (the
deposition of Rayya Abifaraj) were received into evidence.?

The transcript of the hearing was filed August 22, 2001, and
the parties were accorded 10 days fromthat date to file proposed
final orders. All parties elected to file such proposals, and
t hey have been duly consi dered.

FI NDI NGS OF FACT

Fundanent al fi ndi ngs

1. Petitioners, Bassam Abifaraj and Rayya Abifaraj, are the
parents and natural guardi ans of Samer Abifaraj (Saner), a

deceased m nor, and co-personal representatives of their deceased



son's estate. Saner was born October 30, 1997, at Plantation
CGeneral Hospital, a hospital located in Broward County, Florida,
and di ed Decenber 4, 1997. At birth, Saner's weight exceeded
2,500 gramns.

2. The physician providing obstetrical services at Saner's
birth was John L. Rinella, MD., who was at all tines materi al
hereto a "participating physician" in the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan, as defined by Section
766. 302(2), Florida Statutes.

Cover age under the Pl an

3. Pertinent to this case, coverage is afforded by the Pl an
for infants who suffer a "birth-related neurological injury,"
defined as an "injury to the brain . . . caused by oxygen
deprivation . . . occurring in the course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery period in a
hospital, which renders the infant permanently and substantially
mental |y and physically inpaired.” Sections 766.302(2) and
766.309(1)(a), Florida Statutes.

4. Here, NI CA has concluded, and the parties agree, that
Saner suffered a "birth-related neurological injury.”
Consequently, since obstetrical services were provided by a
"participating physician" at birth, N CA proposes to accept the

cl ai m as conpensabl e under the Plan. N CA's conclusion is



consistent with the proof, and its proposal to accept the claim
as conpensabl e is approved.

Notice of Plan participation

5. Wiile the claimqualifies for coverage under the Pl an,
Petitioners have responded to the health care providers' claimof
Plan imunity by contending that the hospital and participating
physician failed to conply with the notice provisions of the
Plan. Consequently, it is necessary to resolve whether, as
al l eged by the health care providers, appropriate notice was

given. QOlLeary v. Florida Birth-Rel ated Neurol ogical Injury

Conpensation Associ ation, 757 So. 2d 624 (Fla. 5th DCA 2000).

6. Regarding the notice issue, it is resolved that on
June 3, 1997, Ms. Abifaraj was provided tinely notice that
Dr. Rinella was a participating physician in the Plan, together
with notice as to the limted no-fault alternative for birth-
rel ated neurological injuries provided by the Plan. Such
conclusion is based on the nore credible proof which denonstrates
that on such date, when Ms. Abifaraj presented to Dr. Rinella's
office, Belinda Jill Pettitt, a nmedical assistant at the tine,
gave Ms. Abifaraj a brief explanation of the Plan, as well as a
formtitled | NFORVED CONSENT OF My PHYSI Cl AN S PARTI CI PATION I N
THE FLORI DA Bl RTH RELATED NEUROLOG CAL | NJURY COVPENSATI ON PLAN

(NICA). The formfurther provided:



| hereby acknow edge t hat:

1. | have been advised that Dr. John Rinella
(OB), MDis a participant in the NI CA Pl an;

2. | have been furnished with a copy of the
NI CA brochure which describes the NI CA Pl an
and ny rights and limtations under the N CA

Pl an;
3. | understand that the no-fault aspects of
the NICA Plan will serve as an excl usive

remedy for injury which qualifies under the

NI CA Plan and that as a result | am

forfeiting any and all rights to bring |egal

action in a Court of Law for damages in

connection with such injuries;

4. Any questions | may have had regardi ng ny

physician's participation in the NI CA Pl an

and ny rights and limtations under the N CA

Pl an have been answered to ny satisfaction;

5. | hereby consent to obstetrical services

havi ng been given notice pursuant to Florida

Statutes 766.316 by nmy physician of the

applicability of N CA upon such obstetrical

servi ces.
Cont enpor aneously, Ms. Pettitt gave Ms. Abifaraj a copy of the
brochure (prepared by NICA) titled "Peace of Mnd for an
Unexpected Problem "™ which contained a concise explanation of the
patient's rights and [imtations under the Plan. M. Abifaraj
acknow edged her understanding of the form as well as receipt of
the NI CA brochure, by dating and signing the form?3

7. \Wiile Ms. Abifaraj received notice on behalf of the

partici pating physician, the proof failed to denonstrate that

Pl ant ati on General Hospital provided any pre-delivery notice, as



envi si oned by Section 766.316, Florida Statutes. Mbreover, there
was no proof offered to support a conclusion that the hospital's
failure to accord Ms. Abifaraj pre-delivery notice was

occasi oned by a nedical energency or that the giving of notice
was ot herwi se not practicable. Rather, the health care providers
contend that the hospital's failure to give notice is

i nconsequenti al when, as here, the patient's obstetrician has
accorded notice of his participation in the Plan. Wether, as
contended by the health care providers, the hospital's failure to
accord Ms. Abifaraj notice should be overl ooked, as harm ess, is
addressed in the Concl usions of Law.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has jurisdiction
over the parties to, and the subject matter of, these
proceedi ngs. Section 766.301, et seq., Florida Statutes.

9. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensation Plan (the "Plan") was established by the Legislature
"for the purpose of providing conpensation, irrespective of
fault, for birth-related neurological injury clains" relating to
births occurring on or after January 1, 1989. Section
766.303(1), Florida Statutes.

10. The injured "infant, his personal representative,
parents, dependents, and next of kin" nmay seek conpensation under

the Plan by filing a claimfor conpensation with the D vision of



Adm ni strative Hearings. Sections 766.302(3), 766.303(2),

766. 305(1), and 766.313, Florida Statutes. The Florida Birth-
Rel at ed Neurol ogical Injury Conpensation Association (N CA),

whi ch adm ni sters the Plan, has "45 days fromthe date of service
of a conplete claim. . . in which to file a response to the
petition and to submit relevant witten information relating to
the issue of whether the injury is a birth-rel ated neurol ogi cal
injury." Section 766.305(3), Florida Statutes.

11. If NICA determnes that the injury alleged in a claim
is a conpensable birth-related neurological injury, as it has in
the instant case, it may award conpensation to the cl ai mant,
provided that the award is approved by the adm nistrative | aw
judge to whom the claimhas been assigned. Section 766.305(6),
Fl ori da Stat utes.

12. In discharging this responsibility, the admnistrative
| aw j udge nust make the foll ow ng determ nation based upon the
avai | abl e evi dence:

(a) Wiether the injury clained is a birth-
rel ated neurological injury. [If the claimnt
has denonstrated, to the satisfaction of the
adm nistrative |law judge, that the infant has
sustained a brain or spinal cord injury
caused by oxygen deprivation or nechanica
injury and that the infant was thereby
rendered pernmanently and substantially
mentally and physically inpaired, a
rebuttabl e presunption shall arise that the

injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

10



(b) \Whether obstetrical services were
delivered by a participating physician in the
course of labor, delivery, or resuscitation
in the i medi ate post-delivery period in a
hospital; or by a certified nurse mdwife in
a teaching hospital supervised by a
participating physician in the course of
| abor, delivery, or resuscitation in the
i mredi at e post-delivery period in a hospital.

Section 766.309(1), Florida Statutes. An award may be sust ai ned
only if the admnistrative | aw judge concl udes that the "infant
has sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." Section 766.31(1), Florida Statutes.

13. Pertinent to this case, "birth-rel ated neurol ogi cal
injury" is defined by Section 766.302(2), Florida Statutes, to
mean:

injury to the brain or spinal cord of a
live infant weighing at |east 2,500 grans at
birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi at e post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

14. As the claimants, the burden rested on Petitioners to

denonstrate entitlenent to conpensation. Section 766.309(1)(a),

Florida Statutes. See also Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349, 350 (Fla. 1st DCA 1977)

11



("[T] he burden of proof, apart fromstatute, is on the party
asserting the affirmati ve i ssue before an administrative
tribunal.")

15. Here, it has been established that the physician who
provi ded obstetrical services at birth was a "participating
physician,” as that termis defined by the Plan, and that Saner
suffered a "birth-related neurological injury," as that termis
defined by the Plan. Consequently, Saner qualifies for coverage
under the Plan. Section 766.309, Florida Statutes.

16. Wile Saner qualifies for coverage under the Pl an,
Petitioners have sought to avoid the health care providers'
attenpt to invoke the Plan as their exclusive renmedy by averring
that the health care providers (the participating physician and
hospital) failed to conply with the notice provisions of the
Plan. Consequently, it is necessary for the adm nistrative |aw
judge to resolve whether, as alleged by the health care
provi ders, appropriate notice was given or, if not given, any

failure to accord notice should be excused. O Leary v. Florida

Bi rt h- Rel at ed Neurol ogi cal I njury Conpensation Plan, supra. As

t he proponent of such issue, the burden rested on the health care
providers to denonstrate, nore likely than not, that the notice

provi sions of the Plan were satisfied. See Galen of Florida,

Inc. v. Braniff, 696 So. 2d 308, 311 (Fla. 1997)("[T] he assertion

of NICA exclusivity is an affirmative defense.”) See also Balino

12



v. Departnent of Health and Rehabilitative Services, 348 So. 2d

349, 350 (Fla. 1st DCA 1997)("[T] he burden of proof, apart from
statute, is on the party asserting the affirmative issue before
an admnistrative tribunal.").

17. Pertinent to the issue of notice, Section 766. 316,
Florida Statutes, provided, at the tine of Sanmer's birth, as
follows:*

Notice to obstetrical patients of
participation in the plan.--Each hospital
wWith a participating physician on its staff
and each participating physician, other than
residents, assistant residents, and interns
deened to be participating physicians under
S. 766.314(4)(c), under the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Pl an
shall provide notice to the obstetrica
patients thereof as to the limted no-fault
alternative for birth-rel ated neurol ogi ca
injuries. Such notice shall be provided on
forms furnished by the association and shall
i nclude a clear and conci se explanation of a
patient's rights and limtations under the

pl an.

18. In Galen of Florida, Inc. v. Braniff, 696 So. 2d 308,

309 (Fla. 1997), the Florida Suprene Court had before it the

foll owi ng question certified by the court in Braniff v. Galen of

Florida, Inc., 669 So. 2d 1051 (Fla. 1st DCA 1995), as a natter

of great public inportance:

Whet her Section 766.316, Florida Statutes
(1993), requires that health care providers
give their obstetrical patients pre-delivery
notice of their participation in the Florida
Birth Rel ated Neurol ogical Injury
Conmpensation Plan as a condition precedent to

13



the providers' invoking NICA as the patient's
excl usi ve renedy?

I n addressing the question, the Florida Supreme Court described

the legislative intent and purpose of the notice requirenent as

foll ows:

: the only | ogical reading of the statute
is that before an obstetrical patient's
remedy is limted by the NICA plan, the
patient nust be given pre-delivery notice of
the health care provider's participation in
the plan. Section 766.316 requires that
obstetrical patients be given notice "as to
the limted no-fault alternative for birth-
rel ated neurological injuries.” That notice
must "include a clear and conci se expl anation
of a patient's rights and Iimtations under
the plan." Section 766.316. This |anguage
makes cl ear that the purpose of the notice is
to give an obstetrical patient an opportunity
to make an informed choi ce between using a
heal th care provider participating in the

NI CA plan or using a provider who is not a
participant and thereby preserving her civil
renmedi es. Turner v. Hubrich, 656 So. 2d 970,
971 (Fla. 5th DCA 1995). In order to
effectuate this purpose a NI CA parti ci pant
nmust give a patient notice of the "no-fault
alternative for birth-rel ated neurol ogi ca
injuries" a reasonable tinme prior to
delivery, when practicabl e.

Qur construction of the statute is supported
by its legislative history. Florida's Birth-
Rel at ed Neurol ogi cal I njury Conpensation Pl an
was proposed by the 1987 Academ c¢ Task Force
for Review of the Insurance and Tort Systens.
In its Novenber 6, 1987, report, the Task
Force recommended adoption of a no-fault
conpensation plan for birth-rel ated
neurological injuries simlar to the then
newy enacted Virginia plan . . . . However
t he Task Force was concerned that the
Virginia legislation did not contain a notice

14



requi renent and recommended that the Florida
pl an contain such a requirenent. The Task
Force believed that notice was necessary to
ensure that the plan was fair to obstetrica
patients and to shield the plan from
constitutional challenge. The Task Force
explained in its report:

The Virginia statute does not

require participating physicians

and hospitals to give notice to
obstetrical patients that they are
participating in the limted no-fault
alternative for birth-rel ated
neur ol ogi cal injuries. The Task Force
recommends that health care providers
who participate under this plan should
be required to provide reasonabl e
notice to patients of their
participation. This notice requirenent
is justified on fairness grounds and
arguably may be required in order to
assure that the limted no fault
alternative is constitutional

Task Force Report at 34 (enphasis added).
Since Florida's NI CA plan was the result of
the Task Force's report, it is only |ogical
to conclude that the plan's notice

requi renent was included in the Florida
legislation as a result of this
recommendati on and therefore was intended to
be a condition precedent to i munity under

t he pl an.

Consequently, the court concl uded:

. . as a condition precedent to invoking
the Florida Birth-Rel ated Neurol ogical Injury
Conmpensation Plan as a patient's exclusive
remedy, health care providers nmust, when
practicable, give their obstetrical patients
notice of their participation in the plan a
reasonable time prior to delivery.

15



19. In Board of Regents v. Athey, 694 So. 2d 46 (Fla. 1st

DCA 1997), the First District Court of Appeal, consistent with

its decision in Braniff v. Galen of Florida, Inc., supra, again

resol ved that notice was a condition precedent to invoking the
Plan as a patient's exclusive remedy.® O particular interest to
this proceeding, the court in Athey (under circunstances where it
was all eged neither the participating physicians nor the hospital
gave the pre-delivery notice required by the Plan) spoke to the

i ndependent obligation of both the physician and the hospital to
accord the patient notice, as nandated by Section 766. 316,
Florida Statutes, as follows:

Under the plan, a "participating physician"
is one who is "licensed in Florida to
practice nedicine who practices obstetrics or
perforns obstetrical services either ful

time or part tine and who had paid or was
exenpted from paynent at the tine of the
injury the assessnent required for
participation” in NICA  Section 766.302(7),
Fla. Stat. (1989). Thus, if a hospital has a
"participating physician" on staff, to avail
itself of NICA exclusivity the hospital is
required to give pre-delivery notice to its
obstetrical patients. In addition, except
for residents, assistant residents and
interns who are exenpted fromthe notice
requi rement, a participating physician is
required to give notice to the obstetrica
patients to whom the physician provides
services. Under section 766.316, therefore,
notice on behalf of the hospital will not by
itself satisfy the notice requirenent inposed
on the participating physician(s) involved in
the delivery . . . . [Conversely, it
reasonably follows, notice on behalf of the
participating physician will not by itself

16



satisfy the notice requirenment inposed on the
hospital.]

|d. at 49.
20. The concl usions reached by the court in Athey regarding
t he i ndependent obligation of the physician and the hospital to
accord the patient notice "as to the limted no-fault alternative
for birth-related neurological injuries" are consistent with
basic principles of statutory construction. First, the statutory
| anguage in Section 766.316, clearly supports the court's
concl usi on:
Each hospital with a participating physician
on its staff and each participati ng physician
shal |l provide notice to the obstetrica
patients as to the limted no-fault

alternative for birth-rel ated neurol ogi ca
injuries . . . (enphasis added).

Had the Legislature intended for the patient to receive notice
fromonly the physician or the hospital, the statute could easily
have been worded to reflect that intention. The |egislature's
choi ce of clear, unambi guous | anguage to the contrary evidences
its intention that Plan exclusivity wll preclude a civil action
only when the hospital and the participating physician have

provided notice. As noted in Holly v. Auld, 450 So. 2d 217, 219

(Fla. 1984):

Florida case |law contains a plethora of rules
and extrinsic aids to guide courts in their
efforts to discern legislative intent from
anbi guously worded statutes. However, [w hen
t he | anguage of the statute is clear and

17



unanbi guous and conveys a clear and definite
meani ng, there is no occasion for resorting
to the rules of statutory interpretation and
construction; the statute nust be given its
pl ai n and obvious neaning . . . . Courts of
this state are without power to construe an
unanbi guous statute in a way which woul d
extend, nodify, or limt its express terns or
its reasonabl e and obvious inplications. To
do so woul d be an abrogation of |egislative
power. (citations omtted).

Accord, Tropical Coach Line, Inc. v. Carter, 121 So. 2d 779, 782

(Fla. 1960)("If the |l anguage of the statute is clear and

unequi vocal, then the |legislative intent nust be derived fromthe
wor ds used wi t hout involving incidental rules of construction or
engagi ng in speculation as to what the judges m ght think that
the |l egislators intended or should have intended."), and Levin v.

Dade County School Board, 442 So. 2d 210, 212 (Fla. 1983)("Qur

vi ews about the wi sdomor propriety of the notice requirenent are
irrel evant because the requirenent is so clearly set forth in the
statute . . . Consideration of the efficacy of or need for the
notice requirenment is a matter wholly within the legislative
domain.") Finally, because the Plan, |ike the Wrkers
Conmpensation Act, is a statutory substitute for common | aw rights
and liabilities, it should be strictly construed to include only

t hose subjects clearly enbraced within its terms. Florida Birth-

Rel at ed Neurol ogi cal Injury Conpensati on Associ ati on v.

McKaughan, 668 So. 2d 974, 977 (Fla. 1996).

18



21. dven the foregoing, it must be resolved that where, as
here, notice was not given by the hospital, the patient my
accept conpensation under the Plan (thereby foreclosing the
filing or continuation of a civil suit against the participating
physi ci an, hospital or others involved with the | abor or
delivery) or reject the Plan benefits and pursue her common | aw

renmedies. See Braniff v. Galen of Florida, Inc., supra, at page

1053 ("The presence or absence of notice will neither advance or
defeat the claimof an eligible N CA claimant who has decided to
invoke the NNICArenmedy . . . Notice is only relevant to the

def endants' assertion of N CA exclusivity where the individua

attenpts to invoke a civil renedy.") Accord, O Leary v. Florida

Bi rt h- Rel at ed Neurol ogical Injury Conpensati on Pl an, supra, at

page 627 ("We recogni ze that |ack of notice does not affect a
claimant's ability to obtain conpensation fromthe Plan.") That
the participating physician nay have conplied with the notice
provisions, as he did in this case, does not alter the concl usion
reached.

22. In so concluding, it is observed that there is nothing
in the | anguage chosen by the Legislature that woul d suggest that
a participating physician, hospital or other provider involved in
the birth process enjoys any benefit (i.e., Plan exclusivity or
i mmuni ty) independently fromthat enjoyed by all persons or

entities involved in the birth process. Stated differently, Plan

19



exclusivity and Plan benefits are inclusive, not severable. See
Section 766.303(2), Florida Statutes (The rights and renedi es
granted by the Plan are exclusive of any civil or other renedies
that may be avail abl e agai nst any person or entity directly
involved in the birth process during which injury occurs.) See

also Glbert v. Florida Birth-Rel ated Neurol ogical Injury

Conpensati on Associ ation, 724 So. 2d 688, 690 (Fla. 2d DCA

1999) ("[I]f an adm nistrative petition results in a
determ nation, that the infant is a NICA baby, a civil action is
foreclosed . . . [since] [t]he renmedies are nmutually exclusive.")
Consequently, it nust be resolved that where, as here, the
hospital failed to give the patient notice, neither the
partici pati ng physician (even though he gave notice) nor any
ot her health care provider involved in the birth process can
enforce the exclusivity of the Plan. Rather, acceptance of Pl an
benefits under such circunmstances is an option to be exercised at
the discretion of the claimants. Conversely, if rejected, the
claimants nmay proceed with their civil renedies, and the health
care providers may not assert Plan exclusivity to defeat such
civil suit.

23. Wi le the Plan has been interpreted by the courts to
accord claimants, such as Petitioners, the option to accept
coverage under the Plan (thereby foreclosing the filing or

continuation of any civil suit) or to reject the Plan benefits

20



and pursue their conmon | aw renedi es, neither the Plan nor the
courts expressly address how or when that election nust be

mani fested. Notably, however, the Plan does speak to such
matters with regard to anot her exception to the exclusivity of
the renmedy afforded by the Plan. That exception is prescribed by
Section 766.303(2), Florida Statutes, which permts a civil
action under the follow ng circunstances:

: where there is clear and convincing

evi dence of bad faith or nmalicious purpose or
w Il ful and wanton disregard of human rights,
safety, or property, provided that such suit
is filed prior to and in |lieu of paynent of
an award under ss. 766.301-766.316. Such
suit shall be filed before the award of the
di vi si on becones concl usive and bi ndi ng as
providing for in s. 766.311. (enphasis
added. )

24. Since the courts have interpreted the Legislature's
intention with regard to the notice requirenents of Section
766. 316 to accord claimants, such as Petitioners, the option of
accepting or rejecting Plan coverage, it is reasonable to infer
that, as with the first exception, the Legislature intended that
a claimant's election to proceed wth their comon | aw renedies
be evidenced "prior to and in lieu of paynent of an award under
Ss. 766.301-766.316," and that such election be nmade "before the
award of the division becones conclusive and bi ndi ng as provided
for ins. 766.311." Therefore, absent the rejection of the award

before it becones final as provided in Section 766.311, it
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reasonably follows that the renmedy accorded by the Plan will be
consi dered exclusive and will bar the filing or continuation of
any civil action.

25. Having resolved that the notice provisions of the Plan
were not satisfied and the claimants may, at their el ection,
pursue their civil remedies without limtation, it is unnecessary
to resol ve whether, as contended by NI CA and Intervenors, the
adm nistrative | aw judge nust resol ve whether there is "clear and
convi nci ng evidence of bad faith or nmalicious purpose or willful
and want on di sregard of human rights, safety, or property” before
a claimant may el ect (under the provisions of Section 766.303(2),
Florida Statutes) to reject Plan benefits and pursue such a cause
of action in a civil suit. Nevertheless, since the |ikelihood
cannot be foreclosed that such issue, a matter of first
inpression, may ultinmately prove ripe for review the issue wll
be addressed.

26. Pertinent to the issue raised, the Plan provides:

766. 301 Legislative findings and intent. -

(1) The Legislature nmakes the foll ow ng
findi ngs:

(d) The costs of birth-rel ated neurol ogi cal
injury clainms are particularly high and
warrant the establishnment of alimted system
of conpensation irrespective of fault. The

i ssue of whether such clains are covered by
this act nust be determ ned exclusively in an
adm ni strative proceedi ng.
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766.303 Florida Birth-Rel ated Neur ol ogi cal
I njury Conpensation Plan; exclusiveness of
remedy. —

(1) There is established the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Pl an
for the purpose of providing conpensati on,
irrespective of fault, for birth-related
neur ol ogical injury clains .

(2) The rights and renedies granted by this
pl an on account of a birth-rel ated
neurol ogi cal injury shall exclude all other
rights and renedi es of such infant, her or
hi s personal representative, parents,
dependents, and next of kin, at common | aw or
ot herwi se, agai nst any person or entity
directly involved with the |abor, delivery,
or i medi ate postdelivery resuscitation
during which such injury occurs, arising out
of or related to a nedical mal practice claim
With respect to such injury; except that a
civil action shall not be forecl osed where
there is clear and convi nci ng evi dence of bad
faith or nmalicious purpose or willful and
want on di sregard of hunman rights, safety, or
property, provided that such suit is filed
prior to and in |ieu of paynment of an award
under ss. 766.301-766.316. Such suit shal

be filed before the award of the division
becones concl usi ve and bi ndi ng as provi ded
for ins. 766.311. (Enphasis added.)

766. 304 Administrative |law judge to determ ne
cl ai ms. —

The admi nistrative | aw judge shall hear and
determne all clains filed pursuant to ss.
766. 301- 766. 316 and shall exercise the ful
power and authority granted to her or himin
chapter 120, as necessary, to carry out the
pur poses of such sections. The

adm ni strative | aw judge has excl usive
jurisdiction to determ ne whether a claim
filed under this act is conpensable. No
civil action may be brought until the
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determ nations under s. 766.309 have been
made by the adm nistrative |law judge. |If the
adm ni strative | aw judge determ nes that the
claimant is entitled to conpensation fromthe
associ ation, no civil action nmay be brought
or continued in violation of the
excl usi veness of renedy provisions of s.

766. 303 .

766. 309 Determ nation of clains;
presunption; findings of administrative |aw
j udge binding on participants. —

(1) The admnistrative |aw judge shall nmake
the followi ng determ nations based upon al
avai | abl e evi dence:

(a) \Whether the injury claimed is a birth-
rel ated neurological injury. |If the clainmnt
has denonstrated, to the satisfaction of the
adm ni strative | aw judge, that the infant has
sustained a brain or spinal cord injury
caused by oxygen deprivation or nechanica
injury and that the infant was thereby
rendered permanently and substantially
mental |y and physically inpaired, a
rebuttabl e presunption shall arise that the
injury is a birth-related neurol ogical injury
as defined in s. 766.302(2).

(b) \Whether obstetrical services were
delivered by a participating physician in the
course of labor, delivery, or resuscitation
in the i Mmedi ate postdelivery period in a
hospital; or by a certified nurse mdwi fe in
a teaching hospital supervised by a
participating physician in the course of

| abor, delivery, or resuscitation in the

i medi at e postdelivery period in a hospital.

(c) How nmuch conpensation, if any, is
awar dabl e pursuant to s. 766. 31

(2) If the admnistrative |aw judge
determnes that the injury alleged is not a
birth-related neurological injury or that
obstetrical services were not delivered by a
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participating physician at the birth, she or
he shall enter an order and shall cause a
copy of such order to be sent immediately to
the parties by registered or certified mail

766. 311 Concl usi veness of determ nation or
awar d; appeal . —

(1) A determnation of the admnistrative

| aw judge as to qualification of the claim
for purposes of conpensability under s.

766. 309 or an award by the adm nistrative | aw
j udge pursuant to s. 766.31 shall be

concl usive and binding as to all questions of
fact. Review of an order of an

adm ni strative | aw judge shall be by appea

to the District Court of Appeal .

27. Gven the current provisions of the Plan, it is no
| onger subject to debate that the admnistrative forumis the
exclusive forumto resolve whether a claimis conpensabl e.

O Leary v. Florida Birth-Rel ated Neurol ogi cal |Injury Conpensation

Pl an, supra. However, having once resolved that a claimis

conpensabl e, NICA and Intervenors also contend that DOAH i s
required to resolve whether "there is clear and convinci ng

evi dence of bad faith or nmalicious purpose or willful and wanton
di sregard of human rights, safety, or property" before a cl ai mant
may el ect (under the provisions of Section 766.303(2), Florida
Statutes) to reject Plan benefits and pursue a civil suit.
Variously, the parties describe DOAH as the exclusive forumto
resolve the issue or, alternatively, that DOAH s function is to
make a prelimnary finding (a non-binding determnation) that

"there is clear and convincing evidence of bad faith or malicious
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purpose or willful and wanton di sregard of human rights, safety,
or property" before the claimants may reject Plan benefits and
pursue a civil suit. The parties' contentions are rejected, as
unper suasi ve.

28. First, since the | anguage adopted by the Legislature
clearly contenplates the filing of a civil suit, where presunably
the claimants (plaintiffs) will be required to denonstrate, by
cl ear and convincing evidence, that the defendants were guilty of
"bad faith or malicious purpose or willful and wanton disregard
of human rights, safety, or property,” it is apparent that DOAH
is not the exclusive forumto resolve the issue. Moreover, given
t he absence of any inperative |anguage in the statute, the
parties are equally lost to reasonably articul ate a procedure
DOAH shoul d enpl oy or a standard DOAH shoul d apply in rendering a
prelimnary finding that "there is clear and convincing evidence
of bad faith or malicious purpose or willful and wanton disregard
of human rights, safety, or property.” Consequently, it nust be
resol ved that there is no requirenent under the provisions of the
Plan that the adm nistrative |aw judge first resolve or has
jurisdiction to resolve whether there is "clear and convincing
evi dence of bad faith or malicious purpose or willful and wanton
di sregard of human rights, safety, or property" before a cl ai nant
may el ect (under the provisions of Section 766.303(2), Florida

Statutes) to reject an award and pursue "such [a civil] suit.”
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City of Cape Coral v. GAC Uilities, Inc., of Florida, 281 So. 2d

493, 495-96 (Fla. 1973)("All adm nistrative bodies created by the
Legi sl ature are not constitutional bodies, but, rather, sinply
nmere creatures of statute. This, of course, includes the Public
Service Commission . . . . As such, the Conm ssion's powers,
duties and authority are those and only those that are conferred
expressly or inpliedly by statute of the State . . . . Any
reasonabl e doubt as to the | awful existence of a particul ar power
that is being exercised by the Comm ssion nust be resol ved

agai nst the exercise thereof, . . . and the further exercise of

t he power should be arrested."), and Departnent of Environnental

Regul ation vs. Falls Chase Special Taxing District, 424 So. 2d

787, 793 (Fla. 1st DCA 1982)("An agency has only such power as
expressly or by necessary inplication is granted by |egislative
enactnment. An agency may not increase its own jurisdiction and,
as a creature of statute, has no common |aw jurisdiction or
i nherent power such as mght reside in . . . a court of genera
jurisdiction.")

29. In reaching such conclusion, the argunment of N CA and
I ntervenors, that the 1998 anendnents to Sections 766.301 and
766. 304, Florida Statutes, read in conjunction with the opinion

rendered in OLeary v. Florida Birth-Rel ated Neurological Injury

Conpensati on Associ ation, supra, conpel the conclusion that the

adm nistrative forumis the exclusive forumto resol ve whet her
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“"there is clear and convincing evidence of bad faith or malicious
purpose or willful and wanton di sregard of human rights, safety,
or property" has not been overl ooked. However, for reasons
heretof ore di scussed, and for additional reasons that follow,
such argunent is rejected as unpersuasi ve.

30. In OLeary, where the Plan was silent on the issue, the
court was called upon to resolve whether the adm nistrative forum
or the trial court should determ ne the notice question. In
resolving that issue, the court noted that, in Chapter 98-113,
Laws of Florida, the Legislature anended Sections 766.301 and
766. 304, Florida Statutes, as foll ows:

Be It Enacted by the Legislature of the State
of Florida:

Section 1. Paragraph (d) of subsection (1)
of Section 766.301, Florida Statutes, is
amended to read:

766. 301 Legislative findings and intent. -

(1) The Legislature nmakes the follow ng
findi ngs:

(d) The costs of birth-rel ated neurol ogi cal
injury clainms are particularly high and
warrant the establishnment of a limted system
of conpensation irrespective of fault. The

i ssue of whether such clains are covered by
this act nmust be determ ned exclusively in an
adm ni strative proceedi ng.

Section 2. Section 766.304, Florida
Statutes, is anended to read:
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Upon consi

766. 304 Administrative |aw judge to
determ ne cl ai ns. -

The admi nistrative | aw judge shall hear and
determne all clains filed pursuant to ss.
766. 301- 766. 316, and shall exercise the full
power and authority granted to her or himin
chapter 120, as necessary, to carry out the
proposes of such sections. The

adm nistrative | aw j udge has excl usive
jurisdiction to deterni ne whether a claim
filed under this act is conpensable. No
civil action nay be brought until the

determni nations under s. 766.309 have been
made by the adm nistrative |law judge. |If the
adm nistrative | aw judge determ nes that the
claimant is entitled to conpensation fromthe
association, no civil action may be brought
or continued in violation of the
excl usi veness of renmedy provisions of s.

766. 303 .

derati on of such anendments, the court concl uded:

In review ng the anendnents in |light of the
McKaughan and Braniff opinions, it appears
that the legislature, in sections 1 and 2 of
chapter 98-113, was respondi ng adversely to
the result reached in McKaughan. In
McKaughan, the suprene court concl uded that
the circuit court, as well as the

adm nistrative | aw judge, could determ ne
whether a claimfell under NICA. The

| egi sl ature countered that concl usion by
addi ng to Section 766.301 the provision that
"whet her such clains are covered by this act
nmust be determ ned exclusively in an

adm ni strative proceeding." Likew se,
section 766. 304 was anended to provide that
"the adm ni strative | aw judge has excl usive
jurisdiction to determ ne whether a claim
filed under this act is conpensable.”

The appellants urge, and we agree, that the

| egi sl ature, by anending section 766.304 to
grant exclusive jurisdiction to an

adm ni strative | aw judge to determ ne whet her
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a claimfiled under this act is conpensabl e,
clearly neant to correct the dua
jurisdiction problemthat existed after the

McKaughan deci si on.

[2, 3] The language used by the |egislature
inits amendnent to the Act indicates that
the administrative judge is to determ ne al
matters relative to a claim Notably, the
determ nation of the adequacy of notice is
not excluded fromthe duties of the

adm nistrative |law judge. Section 766. 304
states that the adm nistrative | aw judge
shal |l hear all clains and shall exercise the
full power and authority granted that is
necessary to carry out the purposes of the
section. The section further grants
exclusive jurisdiction to the admnistrative
| aw judge to determ ne whether a claimis
conpensabl e and precludes any civil action
until the issue of conpensability is

determ ned. W believe that under these
anendnents, any issue raising the imunity of
a health provider, including the issue of
whet her the health provider satisfied the
notice requirenents of the Plan is an issue
to be decided by the admi nistrative | aw judge
as one which relates to the question of

whet her the claimis conpensabl e under the
Plan. W recognize that |ack of proper
notice does not affect a claimant's ability
to obtain conpensation fromthe Pl an.

However, a health provider who disputes a
plaintiff's assertion of inadequate notice is
rai sing the i ssue of whether a claimcan only
be conpensated under the plan. All questions
of conpensability, including those which

ari se regardi ng the adequacy of notice, are
properly decided in the adm nistrative forum

Qur conclusion that the admnistrative forum
is the intended exclusive forumto detern ne
the notice question elimnates the "ping-pong
effect,” that is, the trial court and the

adm ni strative |aw judge each throwi ng the

case back to the other on this question. W
al so note that a section 766.316 notice issue
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is peculiar to a NICA claim The 766. 316
notice is not applicable to a comon |aw tort
or contract action. W also believe that it
is econom cal and practicable to both the
litigants and judicial systemto have al

NI CA i ssues determ ned by one tribunal.

The dism ssal by the administrative | aw judge
is vacated and we remand to the D vision of
Adm ni strative Hearings for further

proceedi ngs, including the determ nation of
whet her notice was given or excused in this
case.

31. The court's conclusion that "the adm nistrative forum
is the intended exclusive forumto determ ne the notice question”
is logical, as it provides a rational balance between the duties
of the adm nistrative forumand the trial court. As the court
noted: "[o]Jur conclusion . . . elimnates the 'ping-pong
effect,’ that is, the trial court and the adm nistrative | aw
j udge each throwi ng the case back to the other on this question;"”
"a section 766.316 notice issue is peculiar to a NNICAclaim"”
"[t]he 766.316 notice is not applicable to a common |aw tort or
contract action;" and "it is econom cal and practicable to both
the litigants and judicial systemto have all N CA issues
determ ned by one tribunal."” However, the exception to the
excl usi veness of renedi es provisions of section 766.303
heretofore noted (that "there is clear and convincing evidence of
bad faith or malicious purpose or wllful and wanton di sregard of

human rights, safety, or property") enjoys no simlar nexus wth

the adm nistrative forum but does with the courts of general
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jurisdiction. Moreover, it is evident fromthe clear |anguage
chosen by the legislature that the adm nistrative forum (DOAH) is
not the intended exclusive forumto resolve such issue.
Consequently, neither the anendnents to Sections 766.301 and

766. 305, Florida Statutes, or the opinion rendered in O Leary
conpel the conclusion that the adm nistrative forum has
jurisdiction to resolve the exception to the excl usiveness
remedi es provisions of Section 766.303, or that such issue need
be addressed before a claimant may elect to reject an award and
pursue a civil suit.

32. \Wiere, as here, the admnistrative |aw judge determ nes
that "the infant has sustained a birth-rel ated neurol ogi cal
injury and that obstetrical services were delivered by a
participating physician at birth,"” the adm nistrative | aw judge
is required to nake a determnation as to "how nmuch conpensation
if any, is to be awarded pursuant to s. 766.31." Section
766.309(1)(c), Florida Statutes. 1In this case, the issues of
conpensability and the anount of conpensation to be awarded were
bi furcated. Accordingly, absent agreenent by the parties, or
rejection of this award by the claimants, a further hearing wll
be necessary to resolve any existing disputes regarding "actua
expenses, " the anount and manner of paynent of "an award to the

parents or natural guardians,” and the "reasonabl e expenses

incurred in connection with the filing of the claim" Section
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766.31(1), Florida Statutes. Neverthel ess, and notw t hstandi ng
that matters related to the anmount of conpensation nmay need to be
addressed (absent rejection of Plan benefits by Petitioners), the
determ nation that the claimqualifies for conpensation under the
Plan constitutes final agency action subject to appellate court
review. Section 766.311(1), Florida Statutes.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the claimfor conpensation filed by Bassam
Abi faraj and Rayya Abifaraj, as parents and natural guardi ans of
Samer Abifaraj, a deceased minor, and NI CA's proposal to accept
the claimfor conpensation be and the sane are hereby approved.

| T 1S FURTHER ORDERED t hat, absent tinely rejection of this
award by the Cl aimants, that:

1. N CA shall make i medi ate paynent of all expenses
previously incurred, and shall nake paynment for future expenses
as incurred.

2. Bassam Abifaraj and Rayya Abifaraj, as the parents and
natural guardi ans of Saner Abifaraj, a deceased m nor, are
entitled to an award of up to $100,000. The parties are accorded
45 days fromthe date of this order to resolve, subject to
approval by the adm nistrative |aw judge, the anbunt and manner

in which the award shoul d be paid. |If not resolved within such
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period, the parties will so advise the adm nistrative |aw judge,
and a hearing will be scheduled to resolve such issue.

3. Petitioners are entitled to an award of reasonable
expenses incurred in connection with the filing of the claim
i ncl udi ng reasonable attorney's fees. The parties are accorded
45 days fromthe date of this order to resolve, subject to
approval by the adm nistrative | aw judge, the anount of such
award. |If not resolved within such period, the parties will so
advise the admnistrative |law judge, and a hearing wll be
schedul ed to resol ve such i ssue.

| T 1S FURTHER ORDERED t hat pursuant to Section 766. 312,
Florida Statutes, jurisdictionis reserved to resolve any
di sputes, should they arise, regarding the parties' conpliance
with the terns of this Final Oder

DONE AND ORDERED this 21st day of Septenber, 2001, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Admi ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the

Di vi sion of Admi nistrative Hearings
this 21st day of Septenber, 2001.
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ENDNOTES

1/ At the tine Petitioners filed the claimw th DOAH, they had
pendi ng a nedi cal nal practice/ negligence action against John L
Rinella, MD. and R nella, Hudanick, Geenberg, Ralph & Sijin,
P.A.; Joaquin Taranco, MD., and Taranco & Associ ates
Anest hesi ol ogy G oup, P.A , d/b/a Plantation-Tamarac Anesthesi a
Group, P.A ; and Plantation CGeneral Hospital in the Grcuit Court
for the Seventeenth Judicial Crcuit, Broward Court, Florida,
Case No. 98-20917 02. By order of Novenber 4, 1999, the court
granted the notion of the defendants (Intervenors here) to abate
the civil action. Specially, the court concl uded:

2. Pursuant to section 766.304, Florida
Statutes (Supp. 1998), all clains are ABATED
until the determ nations under section

766. 309, Florida Statutes, have been made by
the adm ni strative | aw judge.

3. No later than twenty days after the
determ nations by the admnistrative |aw

j udge have becone final and any appellate
proceedi ngs have either been concl uded or
been wai ved by expiration of the tinme to
appeal , whichever first occurs, Plaintiffs
shall file a status report with the Court and
nove the Court for a status conference.

2/ Marked as Dr. Rinella s Exhibit 3 for identification were
pages 40-43 of an April 15, 1998, unsworn statenent of Rayya

Abi faraj made as part of the pre-suit investigation in the
underlying action. Petitioners objected to that statenent as
privileged under Section 766.205(4), Florida Statutes, the

exhi bit was sealed (and not reviewed by the adm nistrative |aw
judge), and the parties were accorded an opportunity to brief the
i ssue of privilege post-hearing before it would be resol ved

whet her the exhibit should be received into evidence.

The party's post-hearing submttals regarding the privilege issue
have been considered and it rmust be resolved for reasons advanced
on behalf of Dr. Rinella that the statenment is adm ssible. Those
reasons were stated, as foll ows:

Ms. Abifaraj's unsworn statenent was taken
pursuant to Florida Rule of Cvil Procedure
1.650(c)(2)(A) and Section 766.201 through
766. 212, Fla. Stat. (1995), Florida's Medical
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Mal practice Reform Act. The rul e provides
that unsworn statenents taken in presuit
proceedi ngs conducted pursuant to the act are
not "adm ssible in any civil action for any
pur pose by the opposing party." The sane
prohi bition appears in Section 766.205(4),
Fla. Stat. (1995). In both instances,
however, the prohibitionis limted to use of
the presuit unsworn statenents in [a] civil
action. See al so, Cohen vs. Dauphnee, 739
So. 2d 68, 73 (Fla. 1999).

This proceeding is not a "civil action"
within the prohibitions of the rule and the
statute. Instead, this proceeding is an
excl usive renedy established by the Florida
Legi slature to avoid the necessity or
availability of a civil action. See, e.g.,
Section 766.303, Fla. Stat. (1995). Nothing
suggests that the Legislature intended to
[imt the evidence available in these
proceedings in the same way as it has chosen
tolimt [it in] civil actions.

Furthernore, Ms. Abifaraj's adm ssions in
her unsworn statenent are otherw se rel evant
and adm ssi bl e under Florida | aw
Odinarily, all relevant evidence is

adm ssi ble. Section 90.402, Fla. Stat.
(1995). Section 90.608, Florida Statutes
(1995), provides that inconsistent statenents
are relevant on the issue of a party's
credibility. Section 90.614(1), Florida
Statues (1995), simlarly provides for the
use of a witness's prior inconsistent
statenent. Section 90.803(18)(a), Florida
Statutes (1995), further provides that such
adm ssion i s an exception to the hearsay
rule. The overwhel m ng i npact of the[se]
sections is that the Florida Legislature
ordinarily not only allows but encourages
adm ssibility of statenments that go to
enforce revelation of the truth in all |ega
proceedi ngs. Contrasting the usual result in
circunstances such as this with the narrow
nitch carved out by the Act's presuit

provi sions convi nces the Court [sic] that
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Ms. Abifaraj's statenents agai nst interest
are adm ssi bl e.

Nevertheless, Dr. Rinella s counsel suggests that if the

adm ni strative | aw judge concl udes that the evidence otherw se
supports a conclusion that notice was properly given, he should
choose not to consider the adm ssion on that issue. Here,
because this is a question of first inpression and the evidence
ot herw se supports the concl usion that notice was properly given

by Dr. Rinella, I concur with Dr. Rinella' s counsel that the
exhibit not be admitted or considered so that potential error or
prejudice will be avoided. Consequently, counsel's request that

the exhibit be admtted is deened w t hdrawn.

3/ The testinony and ot her proof offered by Ms. Abifaraj to the
contrary has been rejected as unpersuasive and contrary to the
greater weight of the evidence.

4/ Effective July 1, 1998, Section 766.316, Florida Statutes,
was anended to read as follows:

Each hospital with a participating
physician on its staff and each participating
physi ci an, other than residents, assistant
residents, and interns deened to be
partici pating physicians under s.

766. 314(4)(c), under the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Pl an
shal | provide notice to the obstetrica
patients as to the limted no-fault
alternative for birth-rel ated neurol ogi ca
injuries. Such notice shall be provided on
forms furnished by the association and shall
i nclude a clear and conci se expl anation of a
patient's rights and limtations under the

pl an. The hospital or the participating
physi cian nay elect to have the patient sign
a form acknow edgi ng recei pt of the notice
form Signature of the patient acknow edgi ng
recei pt of the notice formraises a
rebuttabl e presunption that the notice

requi rements of this section have been net.
Noti ce need not be given to a patient when

t he pati ent has an energency nedi cal
condition as defined in s. 395.002(8)(b) or
when notice is not practicable. (Amendnent
enphasi zed.)
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Chapter 98-113, Section 7, Laws of Florida, provided that the
"[a] mendnents to section 766.316, Florida Statutes, shall take
effect July 1, 1998, and shall apply only to causes of action
accruing on or after that date." However, such anendnents
basically codified the conclusions reached in Galen of Florida
Inc. v. Braniff, discussed infra.

5/ The court in Athey certified the same question to the Florida
Supreme Court that it had certified in Braniff v. Galen of
Florida, Inc., supra. In University Medical Center, Inc. v.

At hey, 699 So. 2d 1350 (Fla. 1997), the Florida Supreme Court, Per
Curiam concl uded:

In Galen of Florida, Inc. v. Braniff, 696 So.
2d 308 (Fla. 1997), we answered the certified
question by holding "that as a condition
precedent to invoking the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Pl an
as a patient's exclusive renedy, health care
provi ders nust, when practicable, give their
obstetrical patients notice of their
participation in the plan a reasonable tine
prior to delivery." 696 So. 2d at 309.
Accordi ngly, we answer the question certified
here as we did in Galen [,] approve the

deci sion under reviewto the extent it is
consistent with that opinion . . . [and
decline to reach any other issues raised by
the petitioners].

COPI ES FURNI SHED:
(By certified mail)

Mayer Gattegno, Esquire

Mayer Gattegno, P.A

2825 University Drive, Suite 350
Coral Springs, Florida 33065

Kenneth J. Plante, Esquire

W | bur E. Brewton, Esquire
Brewton, Plante & Plante, P.A
225 South Adans Street, Suite 250
Tal | ahassee, Florida 32301
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Lynn Larson, Executive Director

Florida Birth-Rel ated Neurol ogi cal
I njury Conpensation Associ ation

1435 Pi ednont Drive, East

Suite 101

Tal | ahassee, Florida 32312

Dar| ene Stosik, Esquire
Bunnel | , Woul fe, Kirschbaum
Keller & Mcintyre, P.A
Post O fice Drawer 030340
Fort Lauderdale, Florida 33303-0340

Merrilee A. Jobes, Esquire

Li ana Silsby, Esquire

George, Hartz, Lundeen & Ful mer
524 Sout h Andrews Avenue

Justice Building East, Third Fl oor
Fort Lauderdale, Florida 33301

Hal B. Anderson, Esquire
John W Mauro, Esquire
Billing, Cochran, Heath, Lyles
& Mauro, P.A
888 Sout heast Third Avenue, Suite 301
Fort Lauderdale, Florida 33316

John L. Rinella, MD.
4101 Northwest 4th Street, No. 104
Pl antati on, Florida 33317

Pl ant ati on General Hospital
401 Nort hwest 42nd Avenue
Pl antati on, Florida 33317

Ms. Charl ene W I oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308

Mar k Casteel, General Counsel
Department of | nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311

Florida Statutes. Review proceedi ngs are governed by the Florida
Rul es of Appell ate Procedure. Such proceedi ngs are commenced by
filing one copy of a Notice of Appeal with the Agency Cerk of the
Di vision of Adm nistrative Hearings and a second copy, acconpanied
by filing fees prescribed by law, with the appropriate D strict
Court of Appeal. See Section 120.68(2), Florida Statutes, and
Florida Birth-Rel ated Neurol ogical |Injury Conpensati on Associ ation
v. Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The Notice of
Appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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